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Office of General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 

Re: MUR 5440 (BellSouth Corporation) 

Dear Mr. Norton: 

This office represents BellSouth Corporation (“BellSouth”), which has 

received a complaint (“Complaint”) designated Matter Under Review (“MUR”) 

5440 by the Federal Election Commission (the “FEC” or “Commission”). Pursuant 

to 2 U.S.C. 9 437g(a)(1) and 11 C.F.R. 3 11 1.6, we hereby file a response to the 

Complaint. For the reasons stated below, we request that the Commission find no 

reason to believe that BellSouth violated the Federal Election Campaign Act of 

1971, as amended (“Act”). 
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BACKGROUND 

A. Respondent 

BellSouth is a corporation providing telecommunication services. It is 

headquartered in Atlanta, Georgia. See Affidavit of Lyndon Boozer 1 2 (hereinafter 

“Boozer Aff.”), attached hereto at Tab A. 

B. Facts 

In the Fall of 2003, Lyndon Boozer, an employee of BellSouth, D.C., Inc., 

which is a subsidiary of BellSouth, attended a breakfast meeting sponsored by 

America Coming Together (“ACT”). Boozer Aff. 7 3. During this briefing session, 

the representatives of ACT spoke extensively about their planned and 

technologically advanced get-out-the-vote effort. 

discussion of any presidential candidate or of any planned advertising. Td. 

Based upon the information gathered at this meeting and in reliance upon 

representations of ACT’s personnel, BellSouth made a donation of $30,000 to the 

nonfederal account of ACT on or about December 19,2003. Id. 77 6-7. See also 

Affidavit of Eileen McCaughey 7 7 and Exhibit 3 thereto (discussing the check and 

transmittal language sent to ACT) (hereinafter “McCaughey Aff.”), attached hereto 

at Tab B. The check from BellSouth to the nonfederal account of ACT was 

accompanied by a legend, restricting ACT’s use of the donation specifically and 

The representatives made no 

4-5. 
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only to activities permissible under federal and state law and prohibiting the 

donation’s use for contributions, expenditures, or electioneering communications. 

McCaughey Aff. 7 7 and Exhibit 3 thereto. 

On or about December 19,2003, BellSouth made a donation of $22,500 to 

Voices for Working Families (“VWF”) and, contemporaneously, sent, along with 

the check, written restrictions on its donation that were exactly like those imposed 

on the ACT donation. Id. 1 6 and Exhibit 2 thereto. BellSouth made this donation 

in reliance upon VWF documentation, including a memo fiom VWF’s outside 

counsel stating that corporate donations to VWF were permissible. See id. 77 4-5 

and Exhibit 1 thereto. 

According to the IRS website, www .irs.gov/polorgs, the nonfederal account 

of ACT is registered as a 527 political organization with the IRS, having an 

Employer Identification Number (“EIN”) of 20-0094706. VWF also is registered as 

a 527 political organization with the IRS and has an EIN of 20-014005 1. Neither 

the nonfederal account of ACT nor VWF is registered as a political committee with 

the FEC. 

C. The Complaint 

The Complaint was filed by Bush-Cheney ’04, Inc. and the Republican 

National Committee on April 1,2004. It lists a number of 527 political I 
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organizations and connected individuals as Respondents. BellSouth is not named 

on the face of the Complaint as a Respondent, and BellSouth’s name only appears 

on a list of all publicly reported contributors to the 527 political organizations, in 

Appendix P to the Complaint. 

At its core and aside from the many pages of political rhetoric, the 

Complaint puts forward several charges against 527 political organizations and 

associated individuals, making arguments that, because of certain conduct, the 527 

political organizations should retroactively be deemed to be “political committees” 

under the Act. Nowhere does the Complaint allege that the 527 political 

organizations in question, including the nonfederal account ACT and VWF, have 

registered with the FEC as political committees. Also, nowhere in the Complaint is 

it alleged that BellSouth has a connection with a 527 political organization other 

than past corporate contributions. 

D. TheLaw 

“Political organizations” with gross receipts of more than $25,000 for a 

taxable year that are not registered with the Commission and are not political 

committees of state and local candidates or political parties must file a notification 

of political organization status with the IRS. IRC 0 527(i). These political 

organizations are popularly referred to as “527 political organizations” or simply 
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“527s.” The same political organizations, except those registered and reporting in 

the states, must file regular reports of contributions and disbursements with the IRS. 

- Id. 0 527(j). These same political organizations also are required to file an annual 

informational return with the IRS, on IRS Form 990, once per year unless they are 

“qualified state or local political organizations,” see id. 9 527(3)(5), and have annual 

gross receipts of $100,000 or less. Id. 9 6033(g). 

A “political organization” under section 527 is “a party, committee, 

association, fimd, or other organization (whether or not incorporated) organized and 

operated primarily for the purpose of directly or indirectly accepting contributions 

or making expenditures, or both, for an exempt hnction.” Id. 3 527(e)( 1). “Exempt 

function,” in turn, means “the function of influencing or attempting to influence the 

selection, nomination, election, or appointment of any individual to any Federal, 

State, or local public office or office in a political organization, or the election of 

Presidential or Vice-presidential electors, whether or not such individual or electors 

are selected, nominated, elected, or appointed.” Id. 0 527(e)(2). 

No provision of the Act limits contributions by business corporations to 527 

political organizations that are not also “political committees” under the Act. The 

Commission has suspended for 90 days a Rulemaking that concerns the legal status 

of 527 political organizations that engage in certain conduct, much like the conduct 
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alleged in the Complaint. See FEC, Political Committee Status, 69 Fed. Reg. 

1 1,736 (March 1 1 , 2004) (Notice of Proposed Rulemaking). See also Bureau of 

National Affairs, FEC Rejects Rules for 527s This Year, Leaves Door Open for 

Future Regulation (May 14,2004). 

DISCUSSION 

As stated above, the Complaint concerns the political committee status of 

various 527 political organizations and the actions of individuals and other entities 

connected to those political organizations. In the end, all that can be inferred to be 

alleged against BellSouth in this MUR is that in 2003 BellSouth merely made a 

donation of $30,000 to the nonfederal account of ACT and a donation of $22,500 to 

VWF. Neither the nonfederal account of ACT nor VWF is now or ever was 

registered as a political committee under the Act, and, therefore, the Act's 

prohibition on corporate contributions does not apply to corporations that contribute 

to them.' There are no federal limits or prohibitions related to corporate donations 

to 527 political organizations.2 Because the Act is inapplicable to corporate 

America Coming Together does have a federal account registered with the FEC, ID No. I 

C00388876, but BellSouth has not made, and has not been accused of making, any contribution to 
this political committee. 

apply to the donations that may be made to the 527. 
If a 527 political organization is registered in a state as a state PAC, then state law will 2 
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donations to 527 political organizations, BellSouth could not have violated the Act 

and, therefore, BellSouth should be dismissed. 

Furthermore, regardless of what the Commission finds in this MUR vis -h is  

the political committee status of the nonfederal account of ACT, VWF, and the 

other 527 political organizations, it should not retroactively impose its findings and 

related liability on the unsuspecting and otherwise uninvolved donors who donated 

to the 527s when they were not registered as political committees. BellSouth made 

its donations in reliance upon the assurances of ACT and VWF that their activities, 

and, therefore, BellSouth's donations, were in complete compliance with all federal 

campaign finance laws. See Boozer Aff. yy 6-7 & McCaughey Aff. 77 4-5. See 

- also Exhibits 2 & 3 to the McCaughey Aff. (stating the limits that accompanied the 

donat ions). 

I 
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CONCLUSION 

For the reasons discussed above, the Commission should find no reason to 

believe that BellSouth violated the Act. BellSouth did not violate any federal 

election laws by making corporate donations to the nonfederal account of ACT, 

VWF, or any other 527 political organization. 

Sincerely, 

Counsel to BellSouth Corporation 
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Affidavit of Lyndon Boozer 

COMES NOW the above-identified individual before an officer authorized to 

administer oaths, and states the following: 

1. 

My name is Lyndon Boozer. I am above the age of 18, and competent to give the 

following affidavit in the above-referenced matter, and make these statements based upon 

my personal knowledge. 

2. 

I am employed by BellSouth, D.C., Inc. (“BSDC”) as an Assistant Vice President 

- Federal Relations. BSDC is a subsidiary of BellSouth Corporation, a major 

telecommunications firm based in Atlanta, Georgia. 

3. 

In the fall of 2003, I attended a breakfast meeting sponsored by America Coming 

Together (“ACT”), which I understand to be a political organization organized under 

Section 527 of the Tax Code. During’that briefing session, the representatives of ACT 

spoke extensively about their “get out the vote” efforts and certain technologies that will 

be used in connection with their “get out the vote” efforts in the 2004 election. Those 

representatives indicated that the technology that they were going to use in that regard 



would cause the “get out the vote” efforts to be more effective than it had been in the 

2000 election. 

4. 

There was no discussion by the representatives of ACT of that organization’s 

being associated with any particular presidential candidate. This made sense to me, as 

the Presidential primary campaign was still in full force and the Democratic nomination 

was still very much at issue. In fact, Howard Dean led most polls at that time, to the best 

of my recollection. There was certainly no discussion of any relationship to the John 

Kerry for President campaign. 

5. 

Additionally, I specifically recall that there was no discussion of advertising 

during that presentation. 

6 .  

Later in the fall (specifically in December) we at BSDC were considering making 

donations to various organizations, including ACT. I discussed ACT with one of my 

colleagues (Mary “Pepper” English). I discussed the “get out the vote” effort that had 

been described to me in the breakfast meeting mentioned previously. We then concluded 

that a donation to ACT would be appropriate. 

2. 
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7. 

In making that determination, we relied on ACT’S description of its “get out the 

vote” effort, which representations formed the basis of our decision to make the donation 

to ACT. 

Dated this 17t” day of May, 2004. 

BellSouth, D.C., Inc. 

+h Sworn and sealed this 16 day of May, 2004. 

Notary Public ‘ Helen P. midel 
m p u W i c  Disbictd Columbia 

My Cammission Expires Nov 14,2007 
(SEAL) 

I 

3. 
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Affidavit of Eileen McCaughey 

COMES NOW the above-identified individual before an officer authorized to 

administer oaths, and states the following: 

1. 

My name is Eileen McCaughey. I am above the age of 18, and competent to give 

the following affidavit in the above-referenced matter, and make these statements based 

upon my personal knowledge. 

2. 

I am employed by BellSouth, D.C., Inc. (“BSDC”) as a Director - Planning and 

Political Operations. BSDC is a subsidiary of BellSouth Corporation, a major 

telecommunications firm based in Atlanta, Georgia. 

3. 

As part of my job responsibilities at BSDC, I process requests for, and payment 

of, political contributions. As part of my job function, I processed BellSouth’s donations 

to America Coming Together-Nonfederal Account (“ACT”) and Voices for Working 

Families (“VWF”). 

4. 

I have attached to this Affidavit as Exhibit 1 materials from VWF that we 

reviewed prior to making a donation to that organization, including a memo from VWF’s 

outside counsel attesting to the permissibility of corporate donations. 
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5 .  

In making a donation to VWF, we relied on VWF’s documentation of its efforts 

and the counsel’s memorandum. 

6 .  

I have attached to this Affidavit as Exhibit 2 a copy of the check comprising the 

contribution made by BellSouth to VWF. This check has on it a legend that details the 

restricted use of the donation from BellSouth, and both the check and the legend were 

sent to VWF contemporaneously. 

7. 

I have attached as Exhibit 3 a copy of the check comprising the contribution made 

by BellSouth to ACT. This check has on it a legend that details the restricted use of the 

donation from BellSouth, and both the check and the legend were sent to ACT 

contemporaneously. 

Dated this 17‘h day of May, 2004. 

Director - l$&ming and Political Owrations 
BellSouth, D.C., Inc. 

+h Sworn and sealed this I f  day of May, 2004. 

V 

Helen F. Speidel 
pbdary Pubfic District of Columbia 

My h i s s i o n  Expires Nov 14,2007 

Notary Public 

* .  (SEAL) 

2. 

I 
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Voices for Working Families: Making Every Vote Count , 
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Polttlcal Organlratlon 
Notlce of Sectlon 527 Status 

OM6 NO. 1SJSl6W 

'. General Information 
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Employor ldontlllcatlon n u m b  
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Notification of Claim of Exemption From Filing Certain Forma (see instructions) 
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I Director 1775 K Sw, N.W. 
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weshington, DC 20001 
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I 

List of 41 officers, Directors, and Hiqhly Compensated Employees (see instructions) 
15a Name I 15b Trtb I l k  Address . 

1660 L Street, N.W. Suile 801 Nancy Wohlforth Dlredor 

Washington, DC 20005 
~~ 

609 Mlssior\ Hiila Courl 

S l W  Spring, MD 20905 

Director 1101 3om Street, N.W. Suite 300 
Washington, DC 20007 

1750 New York Avenue. N.W. . 
0 
W3 HarddSchaitberger Dhaaf 

Washington, DC 20008 

Ed McElmy 555 New Jerwy Avenue, N.W. 

w8shlngton, DC 2oO01 

Bill Lynch 41HamSltonTermcs 

New York, NY 10031 
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\ \  

P.O. Box 66288 
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Sen Frand#xr, CA 941 11 
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' i  Check Amount. $22,500,00 

Vendor' Name 
WORKING FAMILIEs******~***************~ 

. .  
. .  . . .  
umber 459059 . 

. .  

' .  

~~~~~ _. 

InvolceNumber 1 Description {Invoice Amount1 .Discount 
JOlCESFORWORKllPl BZOLlTlCAL CONTRIBUTION. VOICES FOR W 

. .  

. .  . .  
: .  

. .  

We are.pleased to send the attached theck from BellSouth 
understand,.that th 2 Voices for Working Families is an orga 
527.of the Internal Revenue Code. This donation is conditi 

ities that it may finance under applic 
none of the activities that would constitute 
unications under the Federal'Election Ca 
rnilies may not use this payment in any 
ation for BellSouth Corporation in .a 

contribution is .proliibited. 
. .  

.i . . 

. 
a .  

. :  

' Net Amount 
22,500.q 
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!I 

1 ' : 

. . .  i 
. .  

'1. 

. . .  
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I 

A I  
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4MERlCANCOMKG 13 =mICAL CONTRIBUTION. AMERICA COMING 7 s  
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understand that A erica Coming Together-Non-Federal Accoi 
taxation under sec ion 527 of the Internal Revenue Code. This c 
Coming Together' using it solely for activities that it may financc 
laws. Furthermor we understand that none of the activities th; 
expenditures or el ctioneering communications under the Fedel 
amended. Finally, the America Coming Together may not use ti 
create a registrati and /or reporting obligation for BellSouth Cc 
in which such con i ibution is prohibited. 
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